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CITY OF SALISBURY. ET AL. * IN THE CIRCUIT COURT

Plainttfl' * FORWICOMICO COUNTY

v. * STATE OF MARYLAND

THE SALISBURY FIRE DEPARTMENT.
INC, COMPANY N0. 1, ET AL *

Delendants i * Case No. C-Zz-CV-I‘T-OOMM

I: w l i i i i I. I! II \b In *

THE SALISBURY FIRE DEPARTMENT.
INC., COMPANY NO. I, E’I‘ AI... "'

Countethl’laintin'l Third-Party
Plaintifl‘ "

v. ,
"

‘

CITY OF SALISBURY "

Counter-Defendant *

v, *-

RICHARD HOPPES *

Third'Purty Defendant *

if i i t I: I: I: ‘6 la a fi \fi fl

MEMORANDUM OPINION AND ORDER

' I. Background

For mdre than thirty (30) years, the Salisbury Fire department, Inc... Company No. 1 ("Company

No. 1")0petated as a “recognized" volunteer fire department, as a part of the Sallsbtuy Firtt Department,

inc. ("the Salisbury Fire Department" or "SFD") in the City of Salisbury, Maryland (the "City"). On

February 22, 2017, Company No. 1 gave notice that it intended to secede from SFD and the City and

operate exclusively outside the City and that it would not be subject to the conditions of the Salisbury
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Municipal Code and. in particular, the provisions of Chapter 2J6 within the Municipal Code ("the Fire

Code").

The City, on February 23, 2017, aooepted Company No. l's resignation from the Salisbury F ire

Department and the City. Thereofler, the City and the Salisbury Fire Department denied Company No. I

access to the fire station it previously occupied (“Station 1") and refined to allow Company No. 1 to take

firefighting apparatus and equipment from Station 1 and out of the City. Company No. l thereafter left

the City. and the City and its'two remaining companies filed a declaratory action against Company No. l

and others. A full recitation of the procedural history of the case is set forth in the City’s Motion for

Summary Judgment. filed on June i9, 2020, and the Court adopts the some.

The following motions were filed in this proceeding: 1) on June 18, 2020 Company No. 1’s

individual directom, officers and members (“the individuals”) filed a Motion for Summary Judgment

against the City; 2) on June 19, 2020, Company No. i flied a Motion for Summary Judgment against the

City; 3) on June 19, 2020, the City, as Counter-Defendant, filed a Motion for Summary Judgment as to

Company No. l‘s Counterolai'rn; 4) On July 20. 2020, the City and SFD (as Plaintiffs) fl led ujoint Motion

for Summary Judgment. The four (4) Motions were heard by the Court on September 29, 2020. During

the hearing, Company No. l raised an issue concerning a document produced previously in discovery,

which the City argued to be work product. The Court requested that additional memoranda concerning the

said document be submitted by the parties, the Court indicating that said mernoranda, together with the

aforesaid four (4) motionst
wanid all be taken sub ouria. Thereafter, on October 9, 2020, Company No. l

filed a pleading (number 5 motion to be considered in this Opinion) entitled “Company No. l‘s

Supplemental Response and Opposition to Motion for Summary Judgment of the City of" Salisbury as to

Counterelaim and Motion in Limine to Exclude Exhibit 'X' to the City‘s Memorandum" (hereafter

“Motion in Limine"). On October 26, 2020, (one: replying to Company No. 1': Motion in Limine) the

City filed a "Motion to Strike ‘Exhibit X' to Company No. l's Opposition to City's Motion for Summary
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Judgment as to the Counterclaim and Motion for Protective Order," hereafter referred to es "Motion for

Protective Order” (number 6 of the motions to be considered in this Opinion).

The Court will first dispose of the Motion in Limine filed by Company No. i (motion number 5)

end the City '5 Motion for Protective Order (motion number 6) before taking up the four motions for

summary judgment. The Court will deny Company No. i‘s Motion in Limine (motion number 5) and

will grant the City’sMotion for Protective Order (motion number 6). The Court will grant, in part, and

will deny. in part, the City‘s and SFD‘s Motion for Summary Judgment (motion number 4); will grant the

City's (as Counter-Defendant) Motion for Summary Judgment (motion number 3); will deny the Motions

for Summary Judgment filerl by the individuals (motion number i) and Company No. i (motion number

2). The respective rulings on seid motions, and the Court’s rationale therefore. will be discussed in

serietim as follows:

ll. Company No. 1's Motion in Llmlne and the City’s Motion for Protective Order

On June 19. 2020. the City, as CounteiaDet‘endent, tiled a Motion for Summary Judgment as to

Company No 1's Countorclaim. The City’s Motion is accompanied by on Exhibit labeled “Exhibit X".

This “Exhibit X" is a complete spreadsheet which lists the items of property at issue in Company No. 1’s

Counterolaim against the City and identifies which of those items were gifted to the City. On July 20.

2020, Counter-Plaintiff Company No. l filed a Response and Memorandum in Support of Response and

Opposition to the City's Marian for Summary Judgment as to Countercloim of Company No. 1.

Company No i. had previously received in discovery an incomplete spreadsheet from the City. The

City argues that it was inadvertently included in tiisoovery materials supplied by the City to Company No.

i on April 19, 20l9. it was not until March 3, 2020. during the deposition ofChief l-ioppes, that the

~ City's attorney, Mr. Cornbrooks, first became aware ofthe inadvertent disclosure. At that point, Mr.

Combrooks immediately on the record informed Company No. i's counsel of the mistake. A letter dated

More}! 19, 2020 was also sent to Company No. i‘s attorney. Mr. Bright, by Mr. Cornbrooka, infoming

3
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hint of the inadvertent disclosure and asserting the City's position that this incomplete spreadsheet was

attorney work product, privileged, incomplete, and should not have been produced. Company No. itakes

the position that the inadvertent disclosure of the spreadsheet constitutes a waiver of attorney work

product status and that said incomplete worksheet can therefore be utilized by Company No. l in these

motions and in the ecurse of the trial. Moreover, Company No. i argues in its Motion in Limine, that the

City should he denied the right to use the completed version of the spreadsheet to its Motion for Summary

Judgment (which the City filed with its motion as “Exhibit X"), at trial. or otherwise. The City on the

Other hand argues that the attorney-client privilege was not waived and that a protective order be issued,

preventing the incomplete spreadsheet from being utilized by Company No. l.

DISCUSSION

Maryland Rule 2402(3) states that a “party may obtain discovery regarding any matter that is not

privileged if the matter sought is relevant to the subject matter involved in the action." Additionally,

Maryland Rule 2—402td) states:

“a petty may obtain discovery of documents, electronically stored information, and tangible

things prepared in anticipation of litigation or for trial by or for another party or by or for that

other party's representative only upon a showing that the materials are discoverable under

section (a) of this Rule and that the party seeking discovery has substantial need for the materials

in thepreparetlon of the case and is unable without undue hardship to obtain the substantial

equivalent of the materials by other means.”

As well, Maryland Role 2-402(e)(3) requires that a party that produces inthrmation in discovery that is

subject of a claim or privilege ofprotection shall notify each party who received the information of the

claim and the basis for it within a reasonable time after that information has been produced. Further,

Maryland Rule2~402(e)(4) provides that disclosure ofa communication or inferntation covered by a

privilege does not operate as a waiver it'the holder of the privilege or work product protection mode the

disclosure inadvertently. took reasonable precautions to prevent the disclosure and took reasonably

prompt measures to rectify the error once the holder knew or should have known ofthe disclosure.
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The Court of Special Appeals has adopted a five-factor test to determine if an inadvertent

document disclosure waives the document‘s privilege, to Wit:

“(1) [T]lte reasonableness of the precautions taken to prevent inadvertent disclosure in view of the

extent ofthe document procluctiom (2) the number of inadvertent disclosures; (3) the extent of the

disclosure; (4) any delay and measures taken to rectify the disclosure; and (5) whether the

overriding interests ofjustice would or would not be Served by relieving a party of its error."

Elkmn Care Cir. Assacs. Ltd. P's/tip v. Quality Care Mgmr.. Inc, 145 Md. App. 532. 545, 805 A.2d 1177,

i 184 (2002) (Citing Sampson Fire Sales v. Oct/ct, 20l F.R.D.. 351. 360 (M.D.Pa.2001)).

The courts are to make a fact specific case-by-clse analysis to determine whether the privilege

has been waived. Id. “[Tlhe resolution of disputes arising from inadvertent disclosure of privileged

material is fact intensive." EH. Chase,1nc. v. Clark/Gilford, 34l F. Supp. 2d 562, 564 (D. Md. 2004).

As stated in Elinor: Carr, Supra, one. factor the courts have relied upon in determining whether a

disclosure waives the document’s privilege is the number of inachrtent disclosures. See Con/'1 Gas. Co.

it. Under Armour. Inn, {537 F. Supp. 2d 761, 767-68 (D. Md. 2008) (Holding that eight inadvertently

produced privileged communications hardly constituted a one-time occurrence and weighed towards

finding a waiver of privilege.) Another crucial factor is if counsel acted with reasonable diligence,

Without unreasonable delay, and within the discovery period after becoming aware that the document was

inadvertently disclosed. See EH. Chase. Inc. v. Clark/Gitford. 3“ F. Supp. 2d 562, 564 (D. Md. 2004)

(Holding that a delay was not unreasonable and did not iced to a waiver when the attorney requested the

return of inadvertently disclosed documents 27 days after the inadvertent production. it is notable that the

attorney in EH. Chore informed the opposing party on the day he discovered the inadvertent disclosure.

The attorney was then granted 3 Protective Order). in determining whether a party‘s action constitutes

unreasonable delay. the court does not consider the time period between the inadvertent disclosure and the

date that the request for the return of the inadvertently disclosed document was sent to plaintiff. Id. in

EH. Chase, Inc. neither the attorneys nor the assistants were aware that disclosures had been made at the

time of the production. Id. Therefore, it would have been impossible for the defendant to try to prevent

the problem from reoccurring. Id.



01/21/2021 wen 11:03 PM 4109961054 Cecil emcee [006/022

This Court notes that the inadvertent disolcsure in the instant case was one single spreadsheet.

Unlike the numerous inadvertently produced documents in Conr'l bar. Ca, this single failure would weigh

against the finding ofwaiver.

The City inadvertently disclosed the working-drefl spreadsheet lit discovery materials produced

on April i9, 2019. This Court finds that Mr. Cornbrooks, as the City's attorney, was not aware of the

error until the time of the deposition of Fire Chief Hopper on March 3. 2020. Mr. Cornbrooks thereafter

immediately notified opposing counsel of the unlntemionnl disclosure at the deposition on March 3,2020.

He then followed up his concern of the inadvertent disclosure in a letter datedMarch 19, 2020. it is clear

therefore, that Mr. Cornbrouks notified opposing counsel immediately when he became aware of the

inadvertent disclosure. it is likewise important that the incomplete document is not relevant to the subject

matter involved in the action. it is simply an attorney's work product. The relevant document is the

complete spreadsheet attached to the City’s motion as "Exhibit X". This sheet represents the personal

knowledge of former Deputy ChiefGordy and Deputy Chief Smith. The Court finds thctjustlce would

not be served by allowing the irrelevant, incomplete spreadsheet, which was disclosed in error, to be

utilized by Company No. 1. To the contrary, such a decision would be unfairly prejudicial to the City's

case. particularly if the City was unable to utilize the complete spreadsheet in its Motion for Summary

Judgment or at trial.

he noted above, the completed version of the spreadsheet was filed as “Exhibit X" to the City’s

Memorandum in support of its Motion for Summary Judgment on the Countcrelaim. Company No. i

takes the position that this completed spreadsheet cannot be used because it was not produced in

discovery. The Court is not persuaded by this argument. It is noted that the Motion containing “Exhibit

X", the completed version of the spreadsheet, was filed On June 19, 2020. well before the end of

discovery on November is. 2020. The record is clear that, afterMr. Cornbrooks filed his Motion for

Summary Judgment, he supplemented his discovery to formally produce the completed spreadsheet

before the end of discovery. For these stated reasons, the Court finds that the City did not waive the
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privilege of work product protection for the working-tired spreadsheet inadvertently produced in

discovery on April i9, 20i9. The Court will therefore deny Company No. l’s Motion in Limine.

The City, as Counter-Defendant, has also filed aMotion to Strike and has requested a Protective

Order to prevent Company No. i's use of the incomplete spreadsheet because it was privileged.

Consistent with the Court’s reasoning above in holding that the attorney work product was not waived,

the-Court will grant the City’s Motion to Strike and for 0 Protective Order.

Ill. Motions for Summary Judgment

A. The City and SFD's (as Plaintiffs) Motion for Summary Judgment.

1. STANDARD OF REViEW

The Rule governing summary judgment provides that the Court shall enter judgment in flavor of

or against the moving party if the motion and response show that there is no genuine dispute as to any

material fact and that the party in whose favor judgment is entered is entitled to judgment as a matter of

law. Maryland Rule 2-501“). For the purposes of summary judgment, a material fact is one the

resolution ofwhich would someh0w affect the outcome of the ease. Moreover, in order to proceed at

trial, the party opposing the motion for summary judgment must first produce evidence of a disputed

material fact which would aid the feet finder in resolving the dispute. Ragin v. Porter Hayden Ca, 133

Md. App. l 15 (2000). The response to a motion for summary judgment must be supported by evidence

that would be admissible at trial figured Workers' Ins Fund v. Orient Express Delivery Service, Inn.

190 Md. App. 438 (2010). Neither general allegations of facts in dispute nor a mere sointilla of evidence

will suffice to support the t'novont‘s position. there must be evidence upon which the jury could

reasonably find for the moving party. Hams ofS. Md. Inc. v. Nationwide Mm. Ins. 00., MB Md. App.

534 (2002). To avoid summary judgment, the nonmoving party must present more than general denials.

The nonmoving party must provide detailed and precise facts that are admissible in evidence. Appiah v.

Hall, 4-16 Md. 533 (2010).
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it is axiomatic that the Court should review the record in the light most favorable to the non-

moving petty and shall consrrue any reasonable inference that may be drawn from the facts against the

moving party. Dushr'eil v. Meets, 396 Md. 149 (2006). If no material facts are in dispute, this Court must

grant summaryjudgment. Although granting summary judgment in a declitratoryjudgment action is the

exception rather than the rule. circumstances may warrant the entry of a full or partial summary judgment

in such a context. Messing v. Bank ofAmerica. 373 Md. 672 (2003): See also Ruptt‘ v. South Mountain

Heritage, 202 MD. App. 673 (201 i).

2. FINDINGS OF FACT AND CONCLUSIONS OF LAW.

The Court has before it the Pleintiffs' Motion. or well as Company No. l’s Opposition thereto. As

well. the Plaintiffs. pursuant to this Court’s request, have tiled a suggested Memorandum Opinion and

Order to which Defendant has filed its Response and Opposition, and the Plaintiffs have filed their reply

thereto. Having considered all the foregoing, and the record of this case, the Court finds as follows:

it. That Company No. i was incorporated on June 20, 1986. Pursuant to its initial

incorporation documents, the purpose of Company No. 1 is “To not Is a volunteer fire company:

to do all sets necessary associated with a volunteer fire company; to preserve and protect lives

and property from loss or damage by fire; to provide tire protection on a volunteer basis for the benefit of

one in furtherance of the community welfare of Salisbury, Wicomico County, Maryland." The Court finds

that this provision provides for the benefit of fire protection within the municipal limits of the City of

Salisbury only. The term “Wicomico County" is used to identify the location of the City of Salisbury.

b. That Company No. i was recognized as a volunteer fire complny in the City of

Salisbury and remained an active volunteer fire ectnpany in Salisbury from 1986 through

February 22, 2017.
.

c. That on August 9. 2004. the City of Salisbury amended its Municipal Code and

adopted Section 16 with respect to the Fire Department and Volunteer Fire Departments.

d. That the 2004 changes to the Salisbury Municipal Code control the withdrawal of
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recognition of a volunteer fire company '.

e. . That the 2004 changes to the Municipal Code define a volunteer fire company as "a

truest-public nonprofit corporation recognized by the City as a component of the Salisbury Fire

Department."

f. That, prior to the 2004 amendments, all existing volunteer fire companies in the

City of Salisbury, including Company No. l, were advised of the proposed changes. Minute:

from meetings of the Trustees and Regular Membership show that during July 2004, Company No. 1

reviewed the propOSed changes and responded to the proposed changes. 'l‘hereafior.

Company No. i took no other aetionto contest the 2004 Amendments to the Municipal Code.

3. That, following the Municipal Code changes in 2004, Company No. l retained

recognition and continued as a volunteer fire company in the City, subject to the Municipal Code

provisions and requirements. for 12 and one-half years.

it. That since the time of the Municipal Code changes in 2004. and until February 2017,

Company No. l complied with the provisions and requirements ofthe Municipal Code.

i. That on February 5, 20”, company No. l notified Bob Culver, County Exeoutive

ofWicomlco County, Maryland, of its intention to separate from the City of Salisbury and the

Salisbury Fire Department.

j. That on February 8, 2017. Company No. l, at a special Trustees Meeting,

approved the renting of a new office for the Company.

k. That on February 20. 2017, Company No. i at its regular membership meeting

approved a motion to withdraw from the Salisbury Fire Department.

1. That on February 22, 2017. Company No. I notified the Salisbury Fire

Department of its intention to separate as of July 1, 2017.

‘ The Court has already found that the provisions of the Municipal Code are trlndlng on the parties.

9
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m. That on February 22. 2017, members of Company No. 1. including members of its Board

ofTrustees, appeared at 1100 Beeglin Park Drive. Station 1, Salisbury, Maryland and began to remove

property from the City fire station, despite their indication that sop-ration from the City would not occur

until July 1.2017.

n. That on February 23, 2017, the Salisbury Fire Department notified Company

No. i that the separation would he accepted immediately.

0. That recognition of Company No. i was memorielized in section 2.16.020

A ofOrdinance 1909 and remained in theMunicipal code until Company No. 1's recognition was

removed by Ordinance 2442 on October 9, 2017. Section 2.16.020A read as follows:

The Fire Department shall consist of:
l,’1‘hc Fire Chief.
2. Career Officers and employees.
3. Such volunteer fire companies and volunteer firefighters as are recognized by
the City, from time to time. which as of the date of adoption of this legislation
are:

Salisbury Fire Department, Inc - Station #16

Salisbury Fire Department, inn. Company No. i - Station #1

Salisbury Fire Company No. 2, Inc. —- Station #2

That the 2004 elmnges control the withdrawal of recognition of a volunteer fire company. Legal

recognition of Company No. 1- was not eliminated
item the Municipal Code until October 2017 by the

City of Salisbury.

p. That as of February 28, 2017, Company No. i hold financial assets totaling $324,142.88,

as follows:
I

i. First Shore Federal County Fund: $146,089.82 as of statement dated February 28. 20i7.

This account was funded as follows:

From 2005 until otter Company No. i lett the City ofSelisbury Fire Department in 2017, the City

of Salisbury and Wloomico County adhered to an “Agreement Between the City of Salisbury, Maryland

and Wieomico County. Maryland for the Delivery ofFlre, Rescue, Advanced Operations and Emergency

Medical Services" (“Fire Service" or "FSA"). The FSA provided that each year. the County would pay

10
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to each of the City’s Volunteer Fire Companies and to the City Fire Department’s Special Operations

division the same amount that it paid to each volunteer fire department in the County. In exchange, the

Salisbury Fire Department provided emergency fire protection to an area outside of the City limits in the

Salisbury Fire District and provided Special Operation emergency rescue services throughout Wicomico

County. Under both the Municipal Code and the fire service agreement, the City gave the County

valuable fire protection services in exchange for limiting from the County to do so. The FSA stated that:

The County hereby agrees to pay each of the 3 volunteer fire departments within the City the
some amount that it appropriates to each volunteer fire department in the County.

These appropriations are codified in the Wicomico County Code, Chapter 39-1: Appropriations and

Conditions. These funds received from Wicomico County were placed into the First Shore Federal

County Fund Account. These Funds were the primary source of funds to pay for operational expenses

such as large equipment/apparatus. training and gear.

it. First Shore Federal General Fund: $29,338.88 as of statement dated February 28, 2017.

This account was funded as follows:

The First Shore Federal General Fund contained monies received from the Lacy Fund and other

contributions, such as the “Stamp" Fund and the Shorebirds. Occasionally, County Funds would be

transferred into the General Fund to reimburse payments.

The Lacy Fund provided annual income from the Estate ofKatharine B. Lacy, Estate No. 10,041

in the Omhans’ Court ofWicomico County, Maryland. Company No. l and the two remaining volunteer

the companies entered into an agreement with the Community Foundation ofthe Eastern Shore, lne., with

regard to a bequest from the Estate of Katherine B. Lacy. By s will dated March 26, 1987, Katherine 13.

Lucy left the residue of her estate unto "The Salisbury Fire Department. lnc., e nonnproflt Maryland

corporation, for its general corporate use and purposes.” The name of the beneficiary designated in Ms.

Lucy's Will did not exactly match any one of the three volunteer fire companies then recognized by the

City and. as a result of the confusion. the three volunteer fire companies agreed to share in that legacy.

11
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The agreement of the three volunteer the companies was memorialized on December 20, 1990

and amended on June 1 1, 1996. The document was executed on behalf of the three volunteer fire

companies by each of their then presidents and by the president of the Community Foundation ot‘the

Eastern Shore, inc. The December 20. [990 agreement is noteworthy for the statement made in

paragraph 3 which indicates:

WHEREAS. the parties identified herein as the Fire Companies have been established to asaiat in

the providing offire protection and public safety services in the City ofSalisbury. Wicomtco

County. Maryland, from time to time. (Emphasis added.)

The Court has already found that this paragraph restricted the use of the “Lacy Funds" to the City Limits

of Salisbury.

Other charitable donations to all the Salisbury volunteer fire companies. including Company No.

1, were derived from solicitation letters for charitable contributions known as the Stamp Fund. The letters

solicited contributions from the public annually to support volunteer firefighting in the City of Salisbury

and the Salisbury Fire District.

The General Fund was utilized by Company No. i to pay for non-operational expenses of the

company, such as events. stipends, and reimbursements.

iii. First Shore Federal 508 Amcss Fund: $41,354.26 as of statement dated February 28,

2017. This account was funded as follows:

The Amoss Fund Program required that grants from the fund be used to purchase fire fighting

vehicies and these funds were held separately in the First snore Federal 508 Amoss Fund account. These

funds were issued to Com pany No. l pursuant to MD Public Safety Code Ann. fill-102 and were required

to be used for limited purposes such as equipment. vehicles, facilities and certain communications

equipment.

iv. Wells Fargo investment Account: $107,959.92 as of statement dated February 28. 20”.

This account was funded as follows:

12
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The Wells Fargo Investment .Aceount held by Company No. l at the time of its separation was an

investment/savings account. This savings aecoont was created with unspent funds from the County Fund -

and donations.

q. That. as of the present time, Company No. I has exoended most of the identified financial

assets despite not having provided any fire service or suppression, or any other service to the City of

Salisbury or the Salisbury Fire District since February 20, 2017. and the remaining liquid assets are now

valued at $6,854.78 as follows:

i. First Shore Federal County Fund: $41.14 as of statement dated December 31. 20l9.

Company No. i spent 8146.04 8.68 without approval ofthe Salisbury Fire Chief, the Executive Board, the

Salisbury Fire Department or the City of Salisbury. Although no receipts were provided in discovery for

expenditures made after February 22, 2017, copies ofcancelled checks were attached to the statements.

Expenditures include, but are not limited to:

(1) Rental payments totaling $12,883.69

(2) Payment to Angela Assadl, CPA, for $4,073.77

(3) Payments to Ayers, Jenkins, Gonly a Almond, PA, for legal fees totaling $0,915.00

(4) Payment to Painter Volunteer Fire Department in the amount ot‘$30,000.00 for a fire

engine

(5) Payment to Vienna Ambulance Fund in the amount of $10,000.00 for an ambulance

(6) Payment to Witmer Public Safety Group, too. in the amount of518.889.94 (purpose

unclear, check memo states “Sal Fir 38")

(7) Payments to Corey Polidore totaling $15,544.04 for line items noted as “operating

equipment, EMS equipment, electric, operational equipment, engine paint and supplies.

building and homing/insurance. etc."

The only deposit made to this account after February 2017 was made in December 2017 in the

amount of $137.00 to cover a bounced check. This deposit was transferred from the General Fund.

13
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ii. First Shore Federal General Fund: $5,953.80 as of statement dated December 31, 2019.

Although no receipts were provided in discovery for expenditures made after February 22. 2017. copies

of canceled checks were attached to the statements showing expenditures. Expenditures between March

l, 2017 and December 31, 2019 include, but are not limited to:

(1) Rental and tax payments to SVNMiller totaling $102,215.37

(2) Payments to Angela Assedi, CPA, totaling $1,933.75

(3) Payments to Ayers, Jenkins, Gordy 8e Almand, PA, for legal fees totaling $48,573.03

(4) Payments to Witmer Public Safety Group, Inc. totaling $35,251.80 (purpose unclear,

check memos refer to invoices)

(5) Payments to Corey Poiidore totalinl $31,109.30 for line items noted as “reimbursements

of purchases, furniture. miscellaneous, open house breakfast, CPR cards, base station

radio, etc.“

(6) Payments to Atlantic Bingo Supply, inc. totaling $29,746.53

Deposits to the General Fund in 2018 included two transfers totaling $123,394.99 from the Wells

Fargo account. which effectively closed the savings account. As noted above, the Wells Fargo account

was initially funded with a combination of Caunty Funds and denations. however, since 2004 (when the

Municipal Code changed) the only income in this account was due to growth ofassets contained therein.

A deposit to the General Fund in 2018 came from the sale ofoperational equipment and

apparatus. to wit: a stretcher which was sold for $5,850.00. in 2019, Company No. 1 sold a rescue truck

and deposited the proceeds into the General Fund. Other deposits to the General Fund after separation

were primarily from fundraislng activities.

iii. First Shore Federal SOB Amoss Fund: $841.64 es of statement dated December 3 l , 2019.

Or: April 30, 2017, Company No. i purchased a tire engine for $40,000.00. The account was further

depleted due to monthly bank charges and the cost ofcopies. None of these expenditures were made with

the appwval of the Salisbury Fire Chief, the Executive Board, the Salisbury Fire Department or the City

of Salisbury.

14
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lv. Wells Fargo investtnent Account: $18.20 as of statement dated March 3i. 2020. As

indicated above, in 2018 the entire balance of this account was transferred into the General Fund, in two

transactions. The account is not closed at this time, due to a small amount of funds remaining in the

account which was apparently refunded by the institution.

As noted above, this savings account wes'created with unspent funds from the County Fund and

donations. it should he noted that, subsequent to the 2004 modification of the Municipal Code, Company

Np. i made no additional direct payments to this account, and its growth is due to Interest and dividends.

Therefore. there is no dispute that. subsequent to the Municipal Code modification, all timds in this

account were also subject to the Municipal Code requirements.

r. Company No. I agreed, in June 2015. to participate in the purchase ofa new command

vehicle for the Salisbury Fire Department and. to this date, has not made the agreed payment. Company

No. i, pursuant to its by-iaws and mics. voted on the purchase ofthis vehicle and approved said purchase,

with their obligation being one-third of the total cost. Plaintiff, Salisbury Fire Department, inc. (Station

#16) relied upon Company No. l’s promise to pay when it advanced Company No. i‘s share of the cost.

5. Prior to February 22, am 7 and since 2004, all equipment and apparatus, as listed on

“Exhibit A" attached to Counter-Defendant’s Memorandum in Support if its Motion fur Summary

Judgment. were the sole and separate property ofthe City of Salisbury.

t. That the Federal Tax Returns, Form 990. signed by the treasurer of Company No. i. and

filed with the Internal Revenue Service. state that the organization’s mission or most significant activities

were “Firefighting, emergency services. fire prevention for the citizens of Salisbury, Maryland, in order to

create a safer community and service thOSo in the community that need help."

Upon passage of the Salisbury City Ordinance 1909 on August 9, 2004. Company No. i took no

iegal action to challenge the validity ofthe ordinance or its applicability to Company No.1 as a volunteer

fire company that had retained its recognition pursuant to the 2004 ordinance. Company No, 1‘: failure to

take legal action in oppositiou to said ordinance. and its twelve and one-hall'year history ofoperation

pursuant to that ordinance constitute acceptance of its terms. Section 2.16.040 B, subparugroph 6 states
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that “[tjo retain or obtain recognition, a volunteer fire company must' 6 Use all tax funds received by

the volunteer fire company to assist in the operation of the fire department. A volunteer executive board

comprised of assistant tire chiefs (volunteer) from each volunteer fire company and their deputy chief

(volunteer) shall manage the expenditure of these funds In consultation with the fire chief to assure the

expenditure is for lire-fighting and emergency medical response needs of the fire department." This

ordinance dictates that all tax funds received by Company No. l were to “assist in the operation of the fire

department," pursuant to the oversight of the Volunteer Executive Board. This Court specifically rejects

the argument made by Company No.i and the individual defendants that they must only use tax funds

received to assist in the operation of the Fire Department so long as they wish to retain recognition. The

Court. specifically finds that. although the terms of the Fire Code do not specifically give ownership of the

tax funds received by Company No. l to the City, such terms require that all such in funds inure to the

benefit of the City and that all expenditures from such funds be for the fire fighting and emergency

medical response needs of the Salisbury Fire Department.

Section 2.16.020 F sets forth the duties of the fire chief. According to subsection 2, the fire chief

shall “[c]ontrol, maintain and operate all physical facilities, apparatus, equipment and personal property

used by the fire department." Subsection 5 indicates that the fire chief shall “[e]nsure that no fire

department resources are used for the personal gain of individuals, or the public or private corporations or

other entities." These two sections, in conjunction with the Fire Code’s requirement that Company No. i

shall “ use all tax tunds received by the volunteer fire company to assist in the operation of the fire

department,” establish that the accounts containing lax funds could be used for no other purpose than “the

operation of the fire department," which the Salisbury Municipal Code defines as the Salisbury Fire

Department and its recognized volunteer fire companies.

The solicitation letters used by Company No. 1 and the volunteer fire companies establish that the

charitable funds could not be used for any purpose other than “protecting the life and property of the

residents of the Salisbury Fire District.”
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The undisputed fitcts established that'Compeny No. l utilized tax funds dedicated for the use of

the Salisbury Fire Department "for a persooai gain of . . . [Company No. l, a] private corporation." it is

undisputed that, beginning with its resignation in February of20”, Company No. 1, immediately began

spending tart funds and charitable funds to rte-establish Company No. l. independently from the City of

Salisbury and outside of the Salisbury Fire District which was managed and controlled by the Municipal

Code and the City of Seiisbury‘s agreement with Wicomico County.

Company No. 1‘s actions violate both the Municipal Code and the Maryland Business

Regulations Article. section 6-101, 6-508 and 6-606. Company No. l’s action constitutes a. breach ofits

legal obligations to obey all laws, as set forth in the Municipal Code and a breech of its fiduciary duty

charged with the obligation to properly spend both tax and charitable funds.

The Court will grant Plaintiffs' Motion for Summary Judgment against Company No. l, but will

deny Plaintiffs' Motion against the individual Defendants. Under the Maryland Code. the individuals are

immune from liability ifthey act in good faith. The question of good faith is generally not resolvable on a

.motion for summary judgment but rather should be left to the jury. Rite Aid Corp. v. Hayley 379 Md. 655

(2003). The Court deems the instant case to be no exception.

3. EQUITABLE RELIEF TO THE CITY

The Court, in addition to awarding moneyjudgments against Company No. i. will exercise its

equitable powers and appoint a Special Auditor to immediately examine all expenditures that Company

No. i made. after it separated from the Satisbury Fire Department on February 22, 20”. from tax funds

and charitable funds Company No. 1 held prior to its separation on February 22. 2017 (hereafter

“Improper Expenditures”). Following this audit, the Special Auditor will file a report with this Court,

Once it is determined what equipment and apparatus were purchased with such improper Expenditures, a

constructive trust will be charged upon the some and Company No. i, as constructive trustee, will be

ordered to convey all its right, title and interest in said equipment and apparatus to the City, free and clear

from all mortgages, liens and other encumbrances. The Court will then credit the judgment awarded to the
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City against Company No. l (and any judgments ultimately awarded to this City against any individuals)

in this matter by the net fair market value of such personal property as determined by the Special Auditor.

B. The City of Saiisbury's (as Counter-Defendant) Motion for Summary Judgment.

Commensurate with the aforesaid findings of fact and conclusions of law. the Court will grant the City of

Salisbuty's, es Counter-Defendant. Motion for Summary ludgm ant and will dismiss. with prejudice. the

Counterelaim against the City. The Court has found that none ofthe property in question (all equipment

and apparatus listed on Counter-Defondants‘ Motion for Summary Judgment "Exhibit A") was the private

property of Company No. l and that all of the some belonged to the City. Therefore. Company No. l

suffered no oompensable injury at the hands ofthe City.

C. Company No. 1's Motion for Summary Judgment will be denied.

D. The Individuais' Motion for Summary Judgment will be denied. As discussed above. the

question of "good faith" is a question of feet and, thus, should be left for the jury to determine.

18



01/21/2021 WED 11:05 PM 4109961054 coon 00.0!“ .019/022

CITYOF SALISBURY, ET AL. * IN THE CIRCUIT COURT

Plaintiff " FORWICOMICO COUNTY

v. * STATE OFMARYLAND

THE SALISBURY FIRE DEPARTMENT.
INC... COMPANY NO. 1, ET AL *

Defendant: * Case No. C-22-CV-I7-000468

a w a. n l a a a n. v. + a .-

THE SALISBURY FIRE DEPARTMENT,
INCH. COMPANY N0. 1. ET AL *

Countervl’laintlff/ Third-Porty
Plaintiff *

v. v.

CITY OF SALISBURY *

Counter-Delettdant *

v. *

RICHARD HOPPES "

Third-Pa rty Defendant *

it i t I i t t b h I i it t

JUDGMENT

For the reasons set forth In this Court's Memorandum Opinion ofeven date. it is this

Z 7 day of January 202] , by the Circuit Court for Wicomico County,

ORDERED, that Company No. l's Motion in Litnlne is DENIED; and it is further

ORDERED. that the Working draft spreadsheet attachod to Company No. 1': Response as

“Exhibit X", cannot be considered as support for Company No. 1’: Response but must be stricken from the

record, and the City's Motion to Strike " Exhibit X" to Company No. 1': Response is GRANTED: and it is

fltrther
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ORDERED. that discovery regarding "Exhibit X to Company No. l 's Response (the incomplete

spreadsheet) or regarding any statements on Company No. l’s “Exhibit X" would be improper discovery

of privileged and irrelevant material, and the City's Motion for Protective Order is GRANTED; and it is

further

ORDERED, that the parties may rely upon. refer to. and introduce into evidence theeompleted
‘

spreadsheet referred to as “Exhibit X" to the City’s Memorandum in Support of its Motion 'for Summary

Judgment; and it is further

ORDERED, thetjudgment be entered in favor of the City of Salisbury against Company No i. in

the amount “$324,742.88; and it is further

ORDERED, that judgment be entered against Company No. I and in favor of the Salisbury Fire

Department. inc. in the amount of $27,305.13: and it is further

ADIUDGED, ORDERED AND DEGREE!) and Declaratory Judgment is entered to wit; that all

property listed on Counter-Defendant’s (the City of Salisbury) Exhibit A with its Memorandum in Support

of its Motion for Summary Judgment is the property of the City of Salisbury; and it is further
I

ORDERED, that the Motion for Summary Judgment filed by the City. as Counter-Defendant is

granted and the Counterotnim against the City is dismissed with prejudice, and it is further

ORDERED, that the Motion for Summary Judgment filed by Company No. i is DENIED; and it

is thriller

ORDERED, that the Motion for Summary Judgment filed by the City of Salisbury seeking

judgment against the individuals (the individual officers, directors, and members ofCompeny No. l) is

DENIED; and it is further

ORDERED, that the Motion for Summary Judgment filed by Company No. l is DENIED; and it

is further

ORDERED, that the Motion for Summary Judgment filed by the individual officers, directors,

and members ofCompany No. l is DENIED; and it is further
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ORDERED, that pursuant to Maryland Rule its-809(b). Mitchell J. Cornwall. ESQ, J.D.. CPA of

Easton. Maryland shall be appointed as Special Auditor and that he shall immediately undertake an audit

to determine all expenditures that Cornpany No. i made. alter it separated from the Salisbury Fire

Department on February 22, 2017. from tax funds and charitable mods Company No. 1 held prior to its

separation on February 22. 2017 (hereafter “Improper Expenditures”). in addition to the powers set forth in

Maryland Rule 2-543(e) and pursuant to Maryland Rule 16-809(b)(2). the Special Auditor is hereby

empowered to (i) appoint. as the Court's Expert. Robert Denise ofOxford. MD; (2) to perform all acts as

are requisite and necessary in gathering information including, but not limited to. communicating verbally,

in writing. or electronically with persons who. in the sole judgment of the Special Auditor, may be

knowledgeable about relevant events. documents. and expenditures; (3) hold such hearings as the Special

Auditor, in his solo disoretioo, deems necessary in the course of the audit; (4) cunduct any and all

investigations as the Special Auditor deems necessary. Mr.'Cornweli. as Special Auditor. shall be

compensated at the rate ofThree Hundred Fifteen ($315.00) Dollars per hour and Mr. Denise. as the

Court‘s Expert. shall be compensated at the rate of Two Hundred Fifty ($250.00) Dollars per hour. The

Special Auditor and the aforesaid Court-’5 Expert shall submit invoices in this matter For their fees on a

monthly basis. which invoices shall. upon being approved by the Court, be paid by the parties within thirty

(30) days of being Court approved. Such approved fees shall be considered court costs. Such fees shall be

paid by the City of Salisbury. with a right ofcontribution. as follows: Vt from the Salisbury Fire

Department. Vs from Company No. i. and Vi from those individuals named personally in this action. Such

right of contribution will ripen as ofthe date ofthe approval oftho fees, and shall be payable to the City

within thirty (30) days thereof. if a hearing by the Special Auditor is necessary before his report is filed.

the procedure shall follow Maryland Rule 2-543. Following the audit. the Special Auditor shall file a

report with this Court to determine the subject of all improper Expenditures made by Company No. l. Said

audit and report shall be completed and filed with the Court within ninety (90) days of this order, or as

otherwise ordered by the Court. Once said report ls filed. the Court may impose econstructive trust upon

any and all equipment, apparatus. vehicles or other personal property that were purchased by said

21



01/21/2021 was 11:06 PM 4109961054 Cecil 00.0110 [022/022

Improper Expenditures and Campany No. i will be ordered to convey all of its right, title. and interest in

said assets to the City of Salisbury, free and clear of any mortgages, liens, Or other (mournbranccs. The

total of the judgment of $324,742.88 in favor of the City of Salisbury will be credited with the not fair

market value, as determined by an appraisal process adopted by the Special Auditor, in his discretion, of

any such assets which are the subject of the constructive trust created hereunder and conveyed to the City;

and it is further

ORDERED, that the appraisal costs incurred in the commissioning of appraisals by the Special

Auditor shall further be considered court costs, and reimbursement of any court costs paid or the payment

of any further fees or costs, may be adjudicated. as equity requires, at the end of this case. which will be

determined at a. separate hearing.

JUDGE
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